San Francisco court rules EPA must follow water requirements
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San Francisco court rules EPA must follow water requirements

Bob Egelko, Chronicle Staff Writer
Tuesday, October 30, 2007
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Federal water-quality regulators must annually review developments in pollution-control

technology and require industries to meet discharge limits they could achieve with the best
available equipment, a federal appeals court in San Francisco said Monday in a nationwide

ruling against the Bush administration.

In a 2-1 decision, the Ninth U.S. Circuit Court of Appeals said the Environmental
Protection Agency must take new technology into account when it updates pollution limits
for each industry under the Clean Water Act.

The EPA denied it has any obligation to incorporate the latest technology in its water-
pollution guidelines, but also said it has done so voluntarily. The appeals court said a lower-
court judge should evaluate that assertion and decide whether to order changes.

The ruling "will force the EPA to re-regulate an area that it essentially decided it wasn't
going to regulate," said Christopher Sproul, lawyer for Our Children's Earth Foundation and
the Ecological Rights Foundation, which sued the agency in 2004. "The EPA has
fundamentally abandoned the central teaching of the Clean Water Act under the Bush
administration."

The EPA said it is reviewing the ruling and had no immediate comment. Fred Andes, lawyer
for the Effluent Guidelines Industry Coalition, which entered the case on the agency's side,
said he expects the EPA to prevail in its defense of its policy.

"I think it's pretty clear that they did not completely ignore technology" in setting guidelines
for pollution discharges, Andes said. If the lower-court judge disagrees and orders major
changes in EPA policy, he said, the results could be time-consuming and expensive.

The EPA and Andes' clients could also ask the full appeals court to order a new hearing or
appeal to the Supreme Court.

The Clean Water Act, passed in 1972, requires anyone seeking to discharge pollutants into
navigable waters to obtain a permit from the EPA or a state agency operating under federal
approval.

The court said the law, and amendments in 1985, showed Congress' "commitment to a
technology-based approach to water-quality regulation.” Instead of merely monitoring
pollution of each waterway and trying to determine who was responsible, the court said,
Congress decided it would be more effective to require all industries to use the best available
technology.

The EPA itself interpreted the law that way as recently as 2003, the court said. The agency's
current position - that a regular review of pollution-control technology is not legally
required - "strains credulity to the breaking point," Judge Margaret McKeown wrote in the
majority opinion.

Sproul said the EPA had never fully complied with the law's requirement to bring its
discharge standards in line with the latest technology, and had repudiated the requirement
in 2003.

The lawaenit had heon diemicead hv IT Q@ Nictrint Tndoe Phullic Hamiltan wha caid the lawr

http://www.sfgate.com/cgi-bin/article.cgi?f=/c/a/2007/10/30/MN2LT2TJI.DTL&hw=ninth...

MOST READ

MOST E-MAILED

Sign In | Register

Test the power of
KOHLER Class Fiven

THE BOLD LOCK
O KOHLER

TOF STORIES

1. Calaveras Fault hit with nearly 40 aftershocks

after 5.6 quake

2. Castro party was dead on arrival

3. Blunders in inmate's unsupervised release
ended in girl's stabbing

4. Scott Peterson can't collect on murdered
wife's insurance, court rules

5. SF Gate: Entertainment: Horoscope

7. UC panel urges eligibility change to cut
guaranteed admissions

TopJobs

SALES
SHOWROOM SALES
PROFESSIONAL

SALES
Sales Trainee
Reynolds and Reynolds

SALES
INTERNET SLOW
AROUND? WE ARE

SECURITY
Armed Ofcs FT/PT Must
have current

TECHNOLOGY
E @ WorkAssignment
$6497-$7862/Month
Marin County

CONSTRUCTION
PROJECT MANAGER
Sonoma Co Elect

CUSTODIAN
F/T. Reed Union School
Dist

DENTAL
RECEPT. Exper'd
Phones

DEVELOPMENT
Biweekly salary starts
at $3233
SF Redevelopment
Agency

DIRECTOR
Clark County, WA
Community Dvipmt

[

Lets Build Something Togeii'ier'

Get cash back!

$5 off purchase of 1
gallon of Valspar
paint, or $20 off
5 gallons

Lowe's Values P

ADVERTISERS

Vaur Cradit Qeara

11/1/2007



San Francisco court rules EPA must follow water requirements

left such decisions entirely up to the agency. The appeals court said Hamilton must now
review the EPA's practices and decide whether they comply with the law.

E-mail Bob Egelko at begelko@sfchronicle.com.
This article appeared on page A - 11 of the San Francisco Chronicle
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